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November 16, 1998

Mr. Bruce Halstead -

U.S. Fish and ledllfe Service
1125 16™ Street

Arcata, CA 95221

RE: Comments on:Applications for Permits for Incidental Take of Threatened and
Endangered Specxes and Associated Draft Habitat Conservation Plan for Properties
of the Pacific Lumiber Company, the Scotia Pacific Lumber Company, and Salmon
Creek Lumber Comipany

Dear Mr, Halstead:

We are writing to y0llil-;_f.0 éﬁbmitour official comments on the proposed Habitat Conservation
Plan (hereafter the “HCP").for the properties of the Pacific Lumber Company, the Scotia Paciﬁc
Lumber Company;, and the Salmon Creek Lumber Company (hereafter “the company” o
“PALLQO)., :

Before providing our specific comments on the HCP, and given the unique and direct
involvement of the Cdlifornia Legislature in the oversight and conditioning of the expenditure of
state funds for the: acquxsmon of the Headwaters Forest on improvements to this HCP, we
believe it to be necessary to set forth our views concerning the circumstances under which this
HCP has been prepared, jts nexis with the actions taken by the California Legislature this past
year in enacting AB 1986 (Migden), and its nexus with those actions which will be taken early
next year by the California Wildlife Conservation Board (hereafter WCB) in furtherance of the
acquisition the Headwaters Forest Preserve.’

As you agency is aware, this HCP is unique, and may well be unprecedented in the history of the
federal Endangered Species Act, in the circumnstances under which it was undertaken. The
obligation of the company to prepare the HCP was first outlined in 2 September 28, 1996
“agreement” entered into by representatives of the federat Department of the Interior, the
California Resources Agency, the company (and its holding company, MAXXAM Corporation),
Senator Dianne Feinstein and Congressman Fraok Riggs. That agreement also outlined various
obligations of the company to set aside the Headwaters and specified surrounding forests and to
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sell those forests to'the foderal and state governments to hold and preserve in public ownership,
Thus, from the outset, the.public acquisition of the Headwaters Forest Preserve was inextricably
linked to the pmparauon, and contents, of this HCP.

In addition, on February 27 1998 representanves of the of the Fish and Wﬂdhfe Service, the
National Marine’ Flshenes Service, the California Resources Agency, and the company (and its
holding company, the: MAXXAM-Corp.) signed 2 “Pre-Permit Application Agreement in
Principle” (hereafter PPA) which set forth more specifically the contents and requirements of the
HCP. That: document in- ‘furn, eross-referenced several other documents prepared by the federal
and state govemments in consultatzon and negotiation with the company, including an
interagency:. proposal whichset forth requirements for the protection of aquatic species
commonly reféerred t0;4s thc “January 7, 1998 Aquatics Addendum.” These documents are
particularly relevant msofar as they are explicitly referenced by, and used as the basis for many
of the 1mprovemcnts to the HCP in AB 1986.

As noted above, the’ Callforma Leglslature has had a direct and ongomg interest in the
Headwaters-Forest acqmsmon and its linkage to the preparation, adoption, and enforcement of
this HCP. Indeed,in: early 1997, the California Senate established the Senate Task Force on the
Acquisitionof the. Hcadwatcrs Forest. ‘Later in 1997, the Legislature passed Senate Concurrent
Resolution 18, which: cstabhshed the Joint Senate-Assembly Committee on Acquisition of the
Headwaters Forest;. Thcsc specxal comimittees conducted a number of detailed oversight hearings
on the acqm31t10n and the HCP durmg 1997:and 1998;

The California chxslaturc s most s1gmﬁca.nt and chrect involvement in the Headwaters Forest
acqmsmon and in the: HCP i is embodiéd in the provisions of AB 1986. While that legislation
recognizes that the: adopuon of the HCP is strictly-a matter of federal law, it nonetheless
separately estabhshes -under-California law those:conditions under which state taxpayer funds for
the acquisition of the’ Headwaters Forest may be spent. These conditions are binding upon the
WCB; AB 1986 prohlbns t_he expcndxturc of state funds unless

In large measure, those condmons relate to explicit improvements to the HCP which must be
made in order forthe: WCB:to be authiorized to éxpend state funds for the Headwaters Forest
acquisition. Therefore, while thé provisions.of the final HCP are, and will remain, within the
exclusive domain of federal law, California’s share of the funding for acquisition of the
Headwaters'is, and W111 remain; contmgent upon amendments to the final HCP as described in
AB 1986. Stated more. simply, the acquisition of the Headwaters Forest cannot occur unless the
conditions set forth in; AB 1986 are met.

In addition to noting the fundamental mterdependence of the HCP and the Headwaters Forest
acquisition, we beheve it-isboth relevant and critical to note for the record the company’s utter
failure to abide by state-Forest Practxces law and regulations, and, in our view, the federal and
state Endangered Spemes Acts

This failure has rcsulted m thc suspension of the company’s timber operator’s license through the
end of the year. In olir view, thepast-actions by.this company in violation of law make it all the
more essential that thc prav;smns of the HCP as-enhanced by the provisions of AB 1986, be
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made cnforccable ﬂ:urough mechamsms which may not bc skirted or abused by the company, and | J880S~
that comphance Wlth the ﬁnal HCP be closely monitored by the state and federal agencies. 1

Specifically, we wou}d suggest that the final HCP incorporate mechanisms such as the posting of con.
a performance bond.or surety bond by the company in'an amount equivalent to the value of the
timber being harvestéd:in order to ensure compliance with the HCP, Moreover, in our view, the
final HCP should exphmﬂy provide that state and federal personnel be maintained on-site at all
company timber 0pcrat10ns 4t company expense, in order to inspect and enforce the provisions
of the HCP and ofAB 1986 ' :

Finally, we wish to no’te tha.t the company has apparently chosen not to amend its draft HCP to
incorporate the conditions required by AB 1986 during the public comment period. While we
understand that this fa.lIure to act may have come about in order to avoid causing additional
delays due to recirculation and pubhc comment requirements under the National Environmental
Policy Act, we nonctheless wish to note for the record -our strong objection to any effort by the
company or the federal agenc1es, once again, to commence last-minute, closed door negotiations
over amendments to the HEP ina manner similar to that in which the draft HCP was written this
past sumimer.

The description. of the amendments to the HCP contained in these comments represent the Té 605"
minimum 1mprovcmcnts which need to be made to the HCP in order for it to pass muster before
the WCB and to periit the: expend.lturc of state funds for the Headwaters Forest acquisition, and| “~
should not be sub_]ect to. further revision or negotiation, Obviously, as noted in AB 1986, we
would strongly encotirage the federal ‘agencies to impose those conditions which are more
protective of aquatic ard avian species than the provisions of the legislation which the agencies
believe are neccssary to comply with the federal Endangered Species Act.

Qur specific comments on the draft HCP in order to ensure that it meets the minimum
requirements of AB 1986 are as follows

RIPARIAN MANA?@EMENT STRATEGY

Class I Fish Bearing'Stre: s

- ' J BBDS-
» 100 foot no-cut buffers on each side of streams must be established until watershed =
assessment is complcted and federal scientists have determined final watershed prescriptions.

Draft HCP establ_xéhesj30 foot "rcsmcted harvest band", within which some harvesting can
take place upen concuirence of company and federal agencies. These provisions must be
deleted or modiﬁe’d ~to:}teflcct' changes made by AB 1986.

= After watershed assessment is completed, final site-specific watershed prescriptions must be
determined excluswely by federal scientists. -
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Draft HCP allows PALCO to-veto more stringent watershcd prescriptions which come out of| #5805“
watershed asscssment These prov1s1ons must be deleted from draft HCP. 3

e Additional protecnons- miust bc 1mposcd on timber harvesting on steep slopes (slopes of col:
greater than 50%) Thesc protections must extend.out Ripatian Management Zone (RMZ)
beyond 170to: break in sloPe or to distance determined by mass wasting team, and prohibit
timber ha.rvestmg Mt.hm RM?Z urless approved by state and federal agencies. (This
provision could, result i significant expansion of no-cut buffers, depending upon location of
watershed and upon SLte-spccﬁic findings of mass wasting team (i.e. geologist, forester, and
NMES, FWS, DFG CDF or RWQCB). In addition AB 1986 expressly requires that
requirements: cmanatmg from this’ prov1sxon ‘be incorporated into THP’s).

Draft HCP does not contam provision, and therefore explicit provisions must be added to
final HCP. : :

e Additional protecmons must be incorporated for preservation of larger trees in Outer Entry
Band (100 - 170%). chuuements include mandatory permanent marking (and prohibition
against cutting) of larger, older trees (> 40” diameter), and a prohibition on timber harvesting
if specific tree sizes aré:not present in band. (This should result in significant expansion of
no-cut bufferin some area.s )

Draft HCP does not contam prov1sxon, and Lhercfore explicit provisions must be added to
final HCP. :

Class IT Non-Fish B ng Stre

‘ ] . : 0>
e 3(0-foot no—cut:bugfgrs;_op each side of streams must be established until watershed J68
assessraent is co'mpleté& and federal scientists have determined final watershed prescriptions.| Y

Draft HCP estabhshes 10 foot "restricted harvest band" within which some harvesting can
take place upon: ‘Concurrence. of company and federal agencies. These provisions must be
deleted and. rcplaced by the ones described abovc

e After watershed assessment is complcted final site-specific watershed prescriptions must be
determined exclusxvcly by federal 501ent15ts

Draft HCP allows PALCO to veto:more strmgent watershed prescriptions which come out of]
" watershed aSSessmcnt "Thesé prowsmns must be deleted in final HICP and replaced with
prov1s1ons descnbcd abovc :

e Additional protectxons must be 1mposed on timber harvesting on steep slopes (slopes of
greater than 50%).  These protections must extend out Riparian Management Zone (RMZ)
beyond 170" to brcak m slopc or to distance deterrmncd by mass wasting team, and prohibit
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timber ha.rvcstmg w1thm RMZ unless approved by state and federal agencies. (This
provision could result in s1gmﬁcant expansion of no-cut buffers, depending upon location of
watershed and upon site-specific fmdmgs of mass wasting team (i.c. geologm forester, and
NMFS, FWS, DFG, CDF, or RWQCB). New provision must expressly require that
requirements emanating from this provision be incorporated into THP’s).

Draft HCP does not contain provision, Final HCP must be amended to explicitly contain
these provisions.: ‘

Additional protectxons for preservanon of larger trees are requxred in Selective Entry Band
(now 30’ - 100"). Requirements include mandatory permanent marking (and prohibition
against cutting) of larger older trees (> 40” diameter), and a prohibition on timber harvesting
if specific tree sizes ate not present in band. (ThlS could result in significant expansion of
no-cut buffer i in some areas. )

Draft HCP does not contam provision and must be explicitly amended to contain these
provisions. DR

Final maximum no—cut ‘buffer on streams, upon completion of watershed assessment, may be
up to 170 as detemuned ‘by federal scientists. Final minimum no-cut buffers may be 30’

unless federal agencies federal scientists determine that smaller buffer will benefit aquatic
habitat or species, in which case it may-be reduced to 10'.

Draft HCP cstabl:.i‘shcs‘ maximum no-cut buffer, upon completion of watershed analysis, at
130", and minimum buffer at 10 feet. These provisions must be deleted and replaced with the

provisions described above,

ROAD MANAQENJ;EN;"-:STRATEGY

Road-related condmons on balance, must be as strmgcnt as provisions in February 27, 1998
Pre-permit Apphcauon Agreement in Principle (PPA) .

s ThePPA (provision (1)(vii)_) requires the following:

vii. Prior to‘-thc issuance of an ITP [incidental take permit] road storm proofing
will bedmplemented with watersheds as indicated by the results of the DNR
process, but PL agrees to conduct road storm proofing of at least 50 miles per year
until the TTP is issued. Further PL will ensure that all new roads and landings
related to THP's [timbér harvest plans] comply with the specifications contained
in he Handbook for Forest and Ranch Roads (Weaver 1994) and that any new
roads are constructed according to the prescriptions contained in the January 7,
interagency proposals (J1/7 aquatics addendum] [emphasis added].
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Vi Subsequcnt to the issuance of the ITP the roads will be managed and
momtored accordmg to thc ITP and approved HCP.

oot

e The 1/7 Aquancs Addendum has extensive provisions governing both use, and
stormproofing; © of existing roads and construction of new roads.

Excerpts are
provided Below:

Constructiofr of new roads new roads and landings shall corply, at a minimum,

with' spccxﬁcaﬁons described in Handbook for Forest and Ranch Roads (Weaver
1994) mcluchng but not limited to the followmg

-- Roads sha.ll be constructed as smglc -lane with periodic turnouts (road width
gcneraily 12 to 14 fcct)

- Roads sha]l be consf.ructcd pnmanly on slopes under 50%.

— Roads shall be located outside- ripariag management zones, cxcept for RM7Z

cmssmzs, whmh §hall bc minimized. (Emphasis added]

-- Roads shall be constructcd by outslopmg, or maintained with rolling dips (or
chtchcd roads ‘maintained by Well-spaned ditch relief system)

agencies thh the THE, for reviewin advance of THP pre-harvest inspection.

[Emphasm added]

- No road ""rl

. construction or réconstruction during the winter period or
any oth@r nmc of the véar during any of the following conditions

a Durmg per:ods of measurable. ramfa]l

lowing any rainfall of o

minimum ¢f48 hours of no measurable ramfall prior to resumption of work
acti ; ;g;g [emphasm added] ‘

uarter inch or greater. there shall be a

- Land0wnﬁr shall be responslble for all road construction and maintenance
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Draft HCP allows roads to be constructed w1thm RMZ’s unless "feasible alternatives that would
have less envxronmental u:npact are clearly not avallablc as determined through consultation with
the appropnatc agenmes b

Draft HCP: allows oonstructlon of roads durmg wmter months or rainy periods provided it
complies with "apphcable‘state and federal laws" and prov1dcd “consultation" with state and
federal agenc1es has taken place. : :

These prov1s1ons must bc delcted and rcplaced thh those described above.

MASS WASTING/ERQSION'STRATEGY,

e In areas of exﬁ‘emc,--vcry hxgh and high | landshde hazard including inner gorges,
timber harvesmng, and’construction of new roads is. prohibited unless scientific team
consisting of: geofeglst, forester, and state or federal environmental agencies determines
alternative prescnptxons may:] ‘be used. In the case of unresolved disagreement among team,
state Division of Mmes*and Geology makcs ﬁnal detcrmmanon taking into account concerns
of team: mcmbers 5 -

. Draft HCP docs rrot coatam prowsmns a.nd must be amended to incorporate explicitly these
requn‘ements : :

« 350, 270 acrcs of campa.ny lands where "1 dara" exists-on mass wasting hazards must be
accounted for in hazard ratmg pnor to approval of final HCP.
Draft HCP docs not coniam prowsmns and must bc explicitly amended to incorporate these
prov1sxons R -

CONSISTENC&;O%&S T TII\/[BER HARVEST PLANS WITH HCP

e Final HCP shaﬂ rcqmre: that all tlmber harvest plans (THP's) be submitted at least 30 days
before state approvaJ/dxlsapproval to federal agencies for review and for a finding as to
whether or not plans aré'(:onmstent with the: final HCP

Draft HCP docsno contam prowswn and must be amended to incorporate these provisions.

e All sustamcd ylel"d. plans andl‘tJrnber harvest plans (TI-IP 's) must be consistent with final HCP
as mochﬁed by legfslatlon : -

State law sust'cuned yleld plan do not contam prov151on

Jhb0S-
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PRQTEC’I‘ION-OF—.Z;;':I'LE%$§ER.CAIHEDMLS"

Final HCP shall prob1b1t nmber harvestmg, mcludmg salvage logging and other activities
detrimental to marbled miurrelet in'Marbled Miurelet Conscrvatlon Areas (MMCAYs)
enumerated in the'bill for life of incidental take permits, as defined in Fcbruary 27, 1998 Pre-
permit applxcaﬂonagmemcnt in principle (PPA) (i.e. 50 years). PPA provision (1)(A)3)
states: "The term of the I'I'P apphed for and the HCP will be 50 years."

Draft HCP establlshes protectlons "for the life of the [incidental take] permit.” HCP must be
amended to cxphcutly prowdc SO-year protectmn for “lesser cathedrals.”

Fmal HCP shall estabhsh acreages of MMCA's as dclmeatcd in bill (taken from PPA) and
allows acreages.to be adJUSted by federal scientists to more accurately describe marbled
murrelet-habitat; prowded that, in:no event, may the acreages be less than those contained in
draft HCP. S

Draft HCP gcncra.lly spgcxﬁcs smaLlcr acreages for MMCA‘S and must be amended to reflect
larger acreages, ‘.- .

Final HCP shall. protect Owl Creek” MMCA for 50 years, In addition, up to $80 million
appropriated for the- pubhc acquisition of "Owl Creék" Tract. The tract would be held in
public ownershxp and protectcd in perpetuity,

Draft HCP allows Owi Crcek to be logged upon approval of final HCP, subject to conditions
in HCP and state: fOrcst pra.cuccs law Final HCP must be amended to reflect these
provisions. - :

Final HCP shall p'f'otecf "'Griz'zlcy Creek"” MMCA for five years from adoption of final HCP
in order to provide! opportunity to. purchase tract. In addition, up to $20 million is
appropriated for pubhc acqmsmon of tract. The tract would be held in public ownership’ and
protected in perpctuxty :

Draft HCP glves PALCO Opth[l to log anzley Creek MMCA if it preserves Ow] Creek
MMCA or vice versa.. JFPALCO choosés to protect Grzzley Creek, protection is for the life
of the mcxdenta.l take penmt Fmal HCP must be amended to reflect these provisions.

Our final comment rclates to ‘the: Implementahon Agreement which is not a formal part of the
HCP but nonetheless’ accompames the-draft HCP. We wish to note that the provisions of AB
1986 are state law a.nd’ are:not SubJ&Ct to the various processes for arbitration and negotiation

delineated in the: I.mplemcntat_lon ‘Agreemment. Therefore, any and all conditions specified under

AB 1986 must be made enforceable as a matter of law in order for the funds for acqmsmon of
the Headwaters Foresz Presche to be imade available. We would suggest that a provision be
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added to the fina] HCP whxch makes clcar that thc pr0v151ons of the Implementation Agreement
do not apply to any of the condmons estabhshed under the state legislation.

Thank you, in advanoc, for your cons1derat10n and for the incorporation of these comments into
the public record’ on thc draft HCP. We urge thc agcncy to incorporate into the final HCP the
proposed changes enume.rawd above‘ :

Sincerely, -

HN BURTON, - 7 ~ BYROND. SHER
President pro Tem of thc Senate : . Senator, 11™ District
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